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payable, will be resolved in accordance
with the Disputes clause.

(g)(1) For contracts awarded on or
after October 1, 1989, a penalty amount
(calculated in accordance with sub-
paragraph (g)(3) of this section) shall
be paid, in addition to the interest pen-
alty amount, only if the contractor—

(i) Is owed an interest penalty of $1
or more;

(ii) Is not paid the interest penalty
within 10 days after the date the in-
voice amount is paid; and

(iii) Makes a written demand to the
designated payment office for addi-
tional penalty payment in accordance
with paragraph (g)(2) of this section,
postmarked not later than 40 days
after the date the invoice amount is
paid.

(2)(i) Contractors shall support writ-
ten demands for additional penalty
payments with the following data. No
additional data shall be required. Con-
tractors shall—

(A) Specifically assert that late pay-
ment interest is due under a specific
invoice, and request payment of all
overdue late payment interest penalty
and such additional penalty as may be
required;

(B) Attach a copy of the invoice on
which the unpaid late payment interest
was due; and

(C) State that payment of the prin-
cipal has been received, including the
date of receipt.

(ii) Demands must be postmarked on
or before the 40th day after payment
was made, except that—

(A) If the postmark is illegible or
nonexistent, the demand must have
been received and annotated with the
date of receipt by the designated pay-
ment office on or before the 40th day
after payment was made; or

(B) If the postmark is illegible or
nonexistent and the designated pay-
ment office fails to make the required
annotation, the demand’s validity will
be determined by the date the con-
tractor has placed on the demand; pro-
vided such date is no later than the
40th day after payment was made.

(3)(i) The additional penalty shall be
equal to 100 percent of any original late
payment interest penalty, except—

(A) The additional penalty shall not
exceed $5,000;

(B) The additional penalty shall
never be less than $25; and

(C) No additional penalty is owed if
the amount of the underlying interest
penalty is less than $1.

(ii) If the interest penalty ceases to
accrue in accordance with the limits
stated in paragraphs (e)(1) and (e)(2) of
this section, the amount of the addi-
tional penalty shall be calculated on
the amount of interest penalty that
would have accrued in the absence of
these limits, but shall not exceed the
limits specified in paragraph (g)(3)(i) of
this subsection.

(iii) For determining the maximum
and minimum additional penalties, the
test shall be the interest penalty due
on each separate payment made for
each separate contract. The maximum
and minimum additional penalty shall
not be based upon individual invoices
unless the invoices are paid separately.
Where payments are consolidated for
disbursing purposes, the maximum and
minimum additional penalty deter-
mination shall be made separately for
each contract therein.

(iv) The additional penalty does not
apply to payments regulated by other
Government regulations (e.g., pay-
ments under utility contracts subject
to tariffs and regulation).

[53 FR 3690, Feb. 8, 1988, as amended at 54 FR
13336, Mar. 31, 1989; 62 FR 12709, Mar. 17, 1997;
62 FR 40237, July 25, 1997]

32.907–2 Late contract financing pay-
ment.

No interest penalty shall be paid to
the contractor as a result of delayed
contract financing payments.

32.908 Contract clauses.
(a) The contracting officer shall in-

sert the clause at 52.232–26, Prompt
Payment for Fixed-Price Architect-En-
gineer Contracts, in solicitations and
contracts that contain the clause at
52.232–10, Payments Under Fixed-Price
Architect-Engineer Contracts.

(1) As authorized in 32.905(b)(4), the
contracting officer may modify the
date in paragraph (a)(4)(i) of the clause
to specify a period longer than 7 days
for constructive acceptance or con-
structive approval, if required to afford
the Government a practicable oppor-
tunity to inspect and test the supplies
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furnished or evaluate the services per-
formed.

(2) If applicable, as authorized in
32.906(a) and only as permitted by agen-
cy policies and procedures, the con-
tracting officer may insert in para-
graph (b) of the clause a period shorter
than 30 days (but not less than 7 days)
for making contract financing pay-
ments.

(3) As provided in 32.904, agency poli-
cies and procedures may authorize
amendment of paragraphs (a)(1) (i) and
(ii) of the clause to insert a period
shorter than 30 days (but not less than
7 days) for making contract invoice
payments.

(b) The contracting officer shall in-
sert the clause at 52.232–27, Prompt
Payment for Construction Contracts,
in all solicitations and contracts for
construction (see part 36).

(1) As authorized in 32.905(c)(1)(i), the
contracting officer may modify the
date in paragraph (a)(1)(i)(A) of the
clause to specify a period longer than
14 days if required to afford the Gov-
ernment a reasonable opportunity to
adequately inspect the work and to de-
termine the adequacy of the Contrac-
tor’s performance under the contract.

(2) As authorized in 32.905(c)(1)(v), the
contracting officer may modify the
date in paragraph (a)(4)(i) of the clause
to specify a period longer than 7 days
for constructive acceptance or con-
structive approval if required to afford
the Government a reasonable oppor-
tunity to inspect and test the supplies
furnished or evaluate the services per-
formed.

(3) If applicable, as authorized in
32.906(a) and only as permitted by agen-
cy policies and procedures, the con-
tracting officer may insert in para-
graph (b) of the clause a period shorter
than 30 days (but not less than 7 days)
for making contract financing pay-
ments.

(c) The contracting officer shall in-
sert the clause at 52.232–25, Prompt
Payment, in all other solicitations and
contracts (including contracts at or
below the simplified acquisition
threshold), except where the clause at
52.212–4, Contract Terms and Condi-
tions—Commercial Items, applies, and
except as indicated in 32.901.

(1) As authorized in 32.905(a)(1)(ii),
the contracting officer may modify the
date in paragraph (a)(5)(i) of the clause
to specify a period longer than 7 days
for constructive acceptance, if required
to afford the Government a reasonable
opportunity to inspect and test the
supplies furnished or to evaluate the
services performed, except in the case
of a contract for the purchase of a com-
mercial item as defined in 2.101, includ-
ing a brand-name commercial item for
authorized resale (e.g., commissary
items).

(2) As authorized in 32.906(a) and only
as permitted by agency policies and
procedures, the contracting officer may
insert in paragraph (b) of the clause a
period shorter than 30 days (but not
less than 7 days) for making contract
financing payments.

(3) As provided in 32.904, agency poli-
cies and procedures may authorize
amendment of paragraphs (a)(1) (i) and
(ii) of the clause to insert a period
shorter than 30 days (but not less than
7 days) for making contract invoice
payments.

[62 FR 12710, Mar. 17, 1997, as amended at 63
FR 58602, Oct. 30, 1998; 63 FR 70292, Dec. 18,
1998]

32.909 Contractor inquiries.

Questions concerning delinquent pay-
ments should be directed to the des-
ignated billing office or designated
payment office. If a question involves a
disagreement in payment amount or
timing, it should be directed to the
contracting officer for resolution. The
contracting officer shall coordinate
within appropriate contracting chan-
nels and seek the advice of other of-
fices as may be necessary to resolve
disagreements. Small business con-
cerns may obtain additional assistance
related to payment issues, late pay-
ment interest penalties, and informa-
tion on the Prompt Payment Act, by
contacting the Agency’s local rep-
resentative from the Office of Small
and Disadvantaged Business Utiliza-
tion.

[53 FR 3690, Feb. 8, 1988, as amended at 54 FR
13336, Mar. 31, 1989]
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